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Major financial institutions defaulted

• USA, Germany, UK and the Netherlands

• Governments provided important capital 

injections

• E.g. in the weekend of 27 and 28 September 

the Belgian and Dutch finance ministers 

provided massive financial support to avert 

the collapse of Fortis



EU action
• President Sarkozy invites the heads of government 

of the Eurogroup, Commission and the President of 
the ECB for a meeting to discuss the crisis

• Because of the fact that the UK is not in the Euro-
zone Gordon  Brown  is invited for a talk preceding 
the meeting. In the end Brown is to stay and 
participate in the meeting of the Euro-group.The 
meeting agrees to provide substantial guarantees for 
the banking sector: the UK, France and Germany 
pledge 450, 320 and 400 billion Euros respectively



Commission action (1)
• Commission is involved because it has to 

assess the financial support measures.

• Such measures may constitute state aid which 
is normally forbidden under the rules of the EC 
Treaty.

• Nevertheless, there are exemptions provided in 
the EC Treaty which have to be approved by 
the Commission

• E.g. art. 87(3)(b): aid to remedy a serious 
disturbance in the economy of a Member State



Commission action (2)

• Normally it takes at least 2 months to get 

the Commission’s approval

• In complex cases, such as the financial 

support for the banks, this takes up to 2 

years.

• Careful assessment by the Commission is 

necessary to avoid distortions of 

competition i.e. effects on the competitors 

who do not get aid



What sort of undesirable effects?
• Case of Guarantee scheme for banks in Ireland

• Initially there was no possibility for foreign 
owned banks operating in Ireland to receive 
support



The unilateral decision by the Irish 
government was forcing the hand 
of governments of other member 
states and undermined solidarity 
across the EU
Banks are increasingly reluctant to 
lend to companies in other member 
states



Commission action (3)
• Commission has approved a large number of 

rescue operations

• In an unusually short period of time following an 
expedited procedure

• Some decisions were adopted in two days

• Commission staff worked flat out including the 
weekends 

• Criticism of slow decision making by member 
states not justified.

• Such criticism seems to be motivated by national 
politics



Commission action (4)
• 13 October Communication on The application 

of the state aid rules for financial institutions. 

• All approvals are subject to the condition of 
review after six months. Member states have to 
submit a report for that purpose which should 
indicate a clear path towards exit from reliance 
on state aid 



Commission Action (5)

5 December new Communication on 
the recapitalisation of financial 

institutions. Key principles: aid only 
to the minimum necessary and 

safeguards against undue 
competition.



Commissission Action (6)

• Temporary Framework for State Aid 

measures to support acces to finance in the 

current financial and economic crisis, 17 

December 2008

• Amendments on the 25th of February

• Measures to address the recession in the real 

economy



Commission Action (7)

• Impaired Assets Communication of 25 

February

• Clean-up phase of financial 

institutions’balance sheet

• By removing toxic assets and 

underperforming loans



Member States Measures 

• Intervention by Member States in the form 

schemes and ad hoc measures

• Amounts of Euro 3,000 billion

• Corresponding to 26 % of GDP

• Portugal 20 billion 12,92% GDP

• Denmark 580 billion 259% GDP



Second  Phase 

• Spring 2009 second phase

• Member States have to submit detailled 

plans including restructuring of the financial 

institutions

• Often including hiving off of non core 

business 



Commission Action continued 

(1)

• This time procedures will take more time

• Presumably now Art. 88(2) EC and Art. 6 

Reg. 659/99 procedure

• Invitation to submit comments e.g. 

restructuring aid to Nothern Rock gives an 

extensive, 10 page summary



Commission Action continued 

(2)

• Invitation to submit comments 

• E.G. Recapitalisation and asset relief for 

Landesbank Baden-Wurttemberg (LBBW) 



Commission Action continued 

(3)

• Who can submit comments?

• Art. 6(1) Member States and other 

interested parties

• Competitors

• Regulators Financial authorities

• ECB and Central Banks?



Commission Action continued 

(4)

• ECB is not an Institution of the Community 

mentioned in Art. 7 EC

• But ESCB and ECB mentioned in Art. 8 

• Case C-11/00, para 64, Commission v. ECB

• Hence Art. 10 EC would seem to apply 



Commission Action continued(5)

• July19, Communication to guide the 2nd 

generation of notifications

• On the return to viability and the assessment 

of restructuring measures in the financial 

sector in the current crisis under the State 

aid rules



Commission Action continued(6)

• Approach of the Commission has changed

• Initially it applied the existing rescue and 

restructuring (r&r) rules developed under 

the provision of Art. 87.3.c. 

• Later Art. 87.3.b serious disturbance in the 

economy of a Member State



Commission Action continued 

(7)

• No case law on Art. 87.3.b. In first two 

communications: art. 87.3.b. shall only 

apply to illiquid but otherwise 

fundamentally sound financial institutions. 

Aid to banks not satisfying this criterion 

will be assessed under the rescue and 

restructuring guidelines. 



The r&r guidelines address situations where   an 

individual firm is no longer able to compete in the 

market. It is rescued because the continuation of 

the firm serves to save jobs in sectors or regions 

with serious unemployment. Therefore the r&r 

guidelines provide for restructuring operations. 



By contrast aid designed to remedy a serious 

disturbance in a sector of the economy is intended to 

raise the general level of standards applicable in the 

industry. That calls for raising sector wide standards 

rather than measures designed to increase the 

performance of the individual firm. Sector wide 

standards are by their very nature behavioral rather 

than structural. Guidelines of 22 July 2009 seem to 

lose sight of this crucial distinction



No longer a clear distinction 

between firms that are 

fundamentally sound and those that 

are not. Cie seems to jump to the 

conclusion that restoration of long-

term viability will have to include 

restructuring. It should be stressed 

that restoring long-term viability 

does not necessarily require 

restructuring. 



Action by the European Council
• Meeting in October 2008: co-ordinated action

• Meeting 11 and 12 December: 

• -“Europe will act in a united, strong, rapid and 
decisive manner”

• – A European Economic Recovery plan 

• Increased lending by the European Investment 
bank 30 billion for the Marguerite Fund

• Faster implementation of lending through the 
Cohesion Fund, Structural funds and 
Agricultural Funds



Action by the ECOFIN Council of 

ministers (1)

• Adoption of the Recovery plan

• Reduce VAT rate (EC plan supported by EP 

on February 19th)

• Adopt specific measures: Banking capital 

requirements; Solvency of insurance 

companies; Bank deposit guarantee systems; 

Rules for collective investment in transferable 

securities



Action by the ECOFIN Council(2)
• Capital Requirements Directive (banking). 

Progress in five areas 

– increased supervision of cross-border groups;

– tighter control over securitisation;

– tighter control over exposure to a single 

counterparty;

– tighter control over liquidity risk;

– a uniform definition of bank capital.



Action by the ECOFIN Council (3)

• Solvency II Directive 

– modernising the prudential rules applicable to 
insurance firms, particularly taking into account 
their financial situation

• Directive on Deposit Guarantee Schemes 

– harmonised level of coverage for savings, to be 
set at €100,000 by 31 December 2011; 

– shorter payout deadline of 20 working days 
(with a possible extension to 30 days).



Action by the ECOFIN Council(4)

• UCITS Directive (Undertakings for 

Collective Investment in Transferable 

Securities) 

– modernise the regulatory framework for 

investment funds

– introduction of a "European passport" for fund 

management firms



The rules on economic and monetary 

policy (1)
• In the EC Treaty the rules on economic and 

monetary policy are found in art. 98-105.

• These rules contain obligations for the member 
states, in particular art. 99 and 104.

• According to art. 99 MS shall regard their economic 
policies as a matter of common concern. MS have to 
abide by the broad policy guidelines laid down by 
the Council. Art. 99(3- 5) provides for the 
multilateral surveillance mechanism. A sort of peer 
review with soft sanctions in the form of 
recommendations 



The rules on economic and monetary 

policy (2)• Article 104 contains considerably more onerous rules than 
the broad guidelines. These are the rules of excessive 
deficit procedure and the rules of the stability pact.  

• The rules stipulate that member states may not run a 
budgetary deficit of more than 3% of the GNP.

• The rules of art. 99 and 104 apply to all member states 
including the member states that do not participate in the 
euro-zone (UK, DK, Sweden and the new Member states 
that have not yet adopted the Euro)

• Art. 104(9) and (10) containing the sanctions do not apply 
to the member states outside the euro-zone



The rules on economic and monetary 

policy (3)• The 3% rule has come under strain because of the 
huge guarantees for the financial institutions and the 
subsidies to other ailing companies. 

• There will be pressure to apply the rules of the 
stability pact leniently and not to impose sanctions.

• Sanction measures have to be proposed by the 
Commission and imposed by the Council.

• The 2004 judgment of the ECJ in Commission v. 
Council (the stability pact case) left the question 
whether the Council is under an obligation to 
impose sanctions, unanswered.



The rules on economic and 

monetary policy (4)

• Subsequently reg. 1467/97 was amended by 
reg. 1056/2005 to extend the period during 
which member states may take effective 
action. 

• Art. 9 of the amended reg. 1467/97 
addresses this point allowing the procedure 
for imposing sanctions to be held in 
abeyance.



The rules on economic and 

monetary policy (5)
• No bail out provision of art. 103(1):

• The Community or a member state shall not be liable 

for or assume the commitments the commitments of 

central governments, regional, local or other bodies 

governed by public law.

• Several member states have incurred serious 

problems so much that there is talk of helping them 

e.g. in Germany.

• Is this allowed?



The rules on economic and 

monetary policy (6)

• Art. 103(2): the Council may specify the 

definitions for the prohibition. Can this be 

interpreted as allowing for an exemption?

• No legislation based on this article so far 

• Art. 2 of the amended reg.1467/97 allows 

exemptions to the multilateral surveillance 

procedure. 



The rules on economic and 

monetary policy (7)

• Consideration 6 of reg. 1056/2005:The 

concept of exceptional excess should be 

revised. Due account should be taken of the 

heterogeneity in the European Union 

• However, reg. 1467/97 is not based on art. 

103 but on art. 104(14)

• Are there other provisions?  



The rules on economic and monetary 

policy (8)

• Art. 119 and 120 allow measures to address 

serious balance of payments difficulties 

during the transitional period. 

• These provisions could be used in case of 

difficulties in the member states that are not 

yet in the euro-zone. Not for member states 

in the euro-zone.



Merger control (1)

• Reg. 139/2004: mergers above the threshold of 5 

billion or 2,5 billion have to be approved by the 

Commission

• The credit crisis may lead to consolidation/mergers of 

banks and other companies   

• Commission may define markets broadly to allow 

such mergers

• It may also set conditions for approval similar to 

those in state aid cases



Merger control (2)
• Exemption in art. 21(4) of reg. 139/2004: member 

states may take appropriate measures to protect 

legitimate interests.

• The protection of prudential rules is recognized as 

a legitimate interest.

• In two cases in the financial sector the 

Commission denied claims by Portugal and 

Poland to protect prudential interests.

• Nevertheless application does not seem not 

impossible under the present circumstances.



International dimension (1)

• Crisis global. EU financial institutions had to 

write off major losses in i.a. Iceland, the US 

and Russia. 

• For the US: China is the major creditor

• The subsequent recession in manufacturing is 

also global

• There is clear need for to work together with 

the international partners and institutions.



International dimension (2)

• Talks with the US in October 2008 and in 

April. 

• EU needs to speak with one voice

• In bilateral talks and in the IMF



Conclusion (1)

• EU got off for a good start

• Joint action by euro-group members and non-

members

• Decision making process has been accelerated

• Given the circumstances the Commission has 

shown to be able to meet the challenges 

controlling state aid notwithstanding fierce 

criticism by some member states 



Conclusion (2)

• The initial EU actions compared favourably to the US 

during the last months of the Bush administration



Conclusion (3)

• The EU provides a clear framework of rules 

and procedures to cope with the crisis

• The institutional framework, political relations 

and traditions are still hindering optimally co-

ordinated action



Conclusion (4)

• The EU will need to act cohesively in order to 

play its role internationally…



Thank you for your attention


