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Information for National Reporters / Paper Contributors

1) Please draft your national report / paper in English taking the attached guidelines into 

account.

2)  Please  use  the  following  list  of  abbreviations.  Should  you  wish  to  use  additional 

abbreviations  in  your  national  report  /  paper,  please  send  an  additional  list  of  the 

abbreviations you used together with the final version of your national report / paper.

3) Please send a short description of yourself for the list of authors (3-5 lines) together with 

the final version of your report / paper.

4) Please ensure that all references to bibliographic material are footnotes.

5) A first draft of the report / paper should be received by 15 August 2007 at the latest. The 

reports / papers will then be put on the Conference’s home page to which all participants 

will have access. The home page address will be a link from www.ideff.pt 

6) Following our reception of your national report / paper, we will read it and request you 

to provide, on specific topics, one or more short (5-10 minutes) input statements, supported 

on a PowerPoint presentation, at one or more of the Panels of the Conference. 

7) After the Conference, we will ask you to finalise your national report /  paper by 15 

October 2007 at the latest.
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List of Abbreviations

Art Article 
CDC Controlled domestic corporation / company
CFC Controlled foreign corporation / company
Commentaries Commentaries on the Articles of the OECD Model Tax Convention (2006) If you refer  

to an older version, please mention which 
DTC Double Taxation Convention
ECHR European Convention of Human Rights
ECJ European Court of Justice 
ed(s) editor(s)
EEA European Economic Area Agreement
eg for instance
et al and others
et seq et sequence
EC European Community
EU European Union
ie that is
IFA International Fiscal Association
GAAR General Anti-Avoidance Rule
MFN Most-Favoured-Nation
MN marginal note
OECD Organisation for Economic Co-operation and Development 
OECD-MC OECD - Model Tax Convention in Income and on Capital (2006) If you refer to an older  

version, please mention which
p (pp) page (pages)
PE Permanent Establishment 
sec section(s)
SSC Social Security Convention
VAT Value-Added Tax
VCLT Vienna Convention on the Law of Treaties
WTO World Trade Organization
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Interpretation of Direct Taxation Issues by the ECJ

- The Meaning and Scope of the Acte Clair Doctrine

1. Sources and standards of the Acte Clair Doctrine in Direct Tax Law

1.1. What is the role played by the Cilfit doctrine (Case 283/81) and its standards in the 

direct taxation field?

1.2. Regarding the aforementioned field, give your opinion on how the following assertions 

of the Cilfit doctrine are to be interpreted: 

a) The national court is not obliged to refer a case to the ECJ where “previous decisions of 

the  court  have  already  dealt  with  the  point  of  law in  question  ...  even  though  the 

questions at issue are not strictly identical” (para 14 of the Cilfit decision). 

In  your  answer,  consider,  for  example,  the following cases:  Marks  and Spencer 

(hereinafter,  M&S),  Futura  Participations  and  Singer,  and  Rewe  Zentralfinanz; 

M&S  and  Deutsche  Shell  (C-293/06);  and  M&S  and  Oy  AA  (C-231/05); 

Commission/Portugal (Case C-345/06) and Commission/Sweden (Case C-104/06); 

Denkavit Internationaal and Amurta (C-379/05); D and Test Claimants in Class IV, 

para 75 and ff.; Verkoiijen and Meilicke.
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b) The national court must be convinced that the matter is equally obvious to the courts of 

the other Member States and to the ECJ (para 16 of the Cilfit decision). In respect of 

which settled cases should this assertion apply/or have been applied?

1.3.  What  is  the  role  played  by  national  tax  courts  in  the  interpretation  of  the  Cilfit 

doctrine? Can you mention any standards developed by your national tax courts decisions’ 

which have contributed to define an Acte Clair?

1.4. What meaning should be given to the ECJ decisions in direct tax issues, when the ECJ 

refers to its previous case-law but still agrees to give its ruling on the case? Does the ECJ 

accept the Cilfit exceptions? 

1.5. What do you think of AG Jacobs’ opinion in the Wiener Case (C-338/95), according to 

which the Cilfit  doctrine  exceptions  should only not  apply for national  courts  in  cases 

“where a  reference  is  truly appropriate...  namely  when there  is  a  general  question  and 

where there is a general need for uniform interpretation” (para 64)? See also AG Ruiz-

Jarabo Colomer’s opinion in the Gaston Schul Case (C-461/03). 

What would be a general question in direct tax issues? Taking into account that domestic 

direct tax legislation is based on the distinction between residents and non-residents (and 

nationals/foreigners, concerning the inheritance/gift tax codes) and that discriminatory rules 

in direct tax legislation are a consequence of that distinction, can we conclude that AG 

Jacobs’ and AG Ruiz-Jarabo Colomer’s opinions cannot be applicable in direct tax issues?
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1.6. What is your opinion on para 65 of AG Jacobs opinion in the Wiener Case, regarding 

the Cilfit statement on interpretation involving comparison of different languages versions? 

2. What is the object of the Acte Clair Doctrine in direct tax issues?

2.1. Have any domestic tax law principles been submitted to ECJ judgment, been ignored 

or indirectly been considered incompatible with EC Law or would any of those principles 

ever be considered incompatible with EC Law? Comment on the role of the domestic tax 

law principles within EC Law, taking into account the following examples:

a) Legal  certainty  and  good-faith  (you  may  consider  Meilicke,  for  example,  among 

others);

b) Ability-to-pay  (taxation  of  world-wide  net  income  at  progressive  rates)  regarding 

resident taxpayers vs. taxation of non-residents (you may consider Schumacker, Gilly, 

Gerritse, Bouanich and D, for example, among others);

c) Practicability  and  simplicity  through  presumptions  (you  may  consider  Tallone  and 

Cadbury-Schweppes, for example, among others);

d) Burden of proof rules and burden of proof when the taxpayer  violates his tax legal 

obligations (consider Tallone, for example, among others);

e) Proportionality (choose some examples);
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f) Legal  certainty,  non-retroactivity and the possibility  of retroactivity when tax abuse 

occurs;

g) The rule of law and the competence of national parliaments for creating and amending 

tax rules (you may consider M&S).

2.2. What kind of tax rules are/have been/might be the object of Article 234 EC Treaty 

and object of an Acte Clair? Consider the following rules:

2.2.1. Rules defining the tax object and the taxpayer

a) Does  the  definition  of  items of  income,  of  resident  and non-resident  taxpayers,  of 

permanent establishment, either contained in the domestic tax legislation or in a double 

tax convention (hereinafter,  DTC) come under the scope of Article  234 of the EC 

Treaty (or can they be object of an Acte Clair)?

b) Or can the definitions under Article 234 of the EC Treaty only be studied when there is 

EC harmonisation?  For  example,  does  the  fact  that  the  definition  of  interest  in  the 

Interest-Savings Directive is broader than the definition of interest in a DTC and/or in 

the domestic tax law of (some) Member States have any consequence on a possible 

referral to the ECJ of DTC/domestic tax law definitions? 
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c) Should  the  ECJ  reinterpret  tax  rules  if  their  legal  definition/classification  does  not 

correspond to their function within the domestic  tax law system (for example,  rules 

belonging to the structural concept of income, personal allowances, tax exclusions, tax 

benefits) or is the ECJ bound by the domestic law definition of the rules in giving its 

judgment? 

Consider  the  Commission  vs. Portugal  Case  (Case  C-345/06)  and  Commission  vs. 

Sweden Case (Case C-104/06) on non-taxation of capital gains over acquisition of an 

immovable property, and the Jäger Case (Case C-256/06). Is it relevant for its judgment, 

that the ECJ first decides whether the rule is a tax incentive rule (which could either be 

extended to non-residents or eliminated from the domestic tax law) or whether it belongs 

to the normative structure of a Code (which cannot be eliminated from the domestic tax 

law and would have to be extended)?

2.2.2. Rules concerning the scope of the tax object

It seems clear that rules regarding the scope of the tax object fall under Article 234 of the 

EC Treaty. Do you agree that discriminatory rules (or rules that violate the EC fundamental 

freedoms) on what is or is not subject to tax should be judged under Article 234 of the EC 

Treaty? 

Consider  the  issues  on  taxation  of  capital  gains  in  the  Commission  vs. Portugal  and 

Commission  vs. Sweden cases. Do they concern the tax object or the tax base? Does it 

make a difference in terms of the scope of Article 234 of the EC Treaty?
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2.2.3. Rules concerning the taxpayer (other than definition rules)

It does not seem clear if rules regarding who is or may be subject to tax and to what extent 

come under the scope of Article 234 of the EC Treaty as they are very much connected to 

rules on the allocation of rights. 

a) Do you agree? Consider D and Test Claimants in Class IV, for example.

b) Consider the Van Hilten Case and the Netherlands law. 

Article 3(1) of the SW 1956 provides: “A Netherlands national who, having resided 

in the Kingdom, dies or makes a gift within 10 years after ceasing to reside there 

shall be deemed to have been resident in the Kingdom at the time of the death or of 

making the gift”.

How far may the ECJ accept a domestic tax legal definition of residence and how 

far may it accept a legal fiction regarding that definition?

c) How  far  may  the  ECJ  accept  a  definition/the  existence  of  a  permanent 

establishment?
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2.2.4. It seems clear that rules concerning the tax base come under the scope of Article 234 

of the EC Treaty, but the extent to which the ECJ gives its ruling or cross-refers to national 

courts is not (yet) clear. Do you agree?

a) To what extent does allocation of profits and losses of a single taxpayer and associated 

companies (i.e. associated taxpayers) come under the scope of Article 234 of the EC 

Treaty? 

For example, if the State of the parent company has to deduct the losses of an affiliated 

company because they could not be deducted in the State of residence of the subsidiary, 

which deduction rules are to be taken into account? The rules of the parent company 

State or the rules of the subsidiary State? Which time-limit for deduction is to be taken 

into account?

Which currency is relevant for determining the existence of losses? Should the answer 

be  different  in  cases  of  currency losses  of  a  foreign permanent  establishment  (See 

Deutsche Shell (Case C-293/06), Lidl Belgium (Case C-414/06) and Stahlwerk Ergste 

Westig (C-415/06))?

b) Should these issues be referred to the ECJ or should domestic tax courts apply the 

principles of the M&S decision?

2.2.5. Rules concerning the methods that reduce/eliminate double taxation
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a) Is it clear that the adopted domestic and tax treaty methods to reduce/eliminate double 

taxation are not to be judged under Article 234 of the EC Treaty?

b) Should they, on the contrary, be under judgment in order to avoid decisions which may 

be considered incompatible with the tax law principle of practicability? Consider the 

following  cases:  Manninen,  Test  Claimants  in  Class  IV,  Test  Claimants  in  the  FII 

Group Litigation, Denkavit Internationaal, Amurta, Commission vs. Portugal (Case C-

345/06). 

2.3. Can the EC Direct Tax Law principles as developed by the ECJ - such as the principles 

accepted to justify domestic direct tax rules that violate the fundamental freedoms and the 

recently developed (or in development) principle of cohesion -, also be object of an Acte 

Clair?

2.4.  Can single  legal  arguments  be object  of  an Acte  Clair?  Consider  for  example  the 

following legal arguments:

a) “The reduction of tax revenue cannot be regarded as an overriding reason in the public 

interest which may be relied on to justify a measure which is in principle contrary to a 

fundamental freedom” (para 43 M&S);

b) “Member  States  have  available  to  them instruments  of  enhanced cooperation  under 

Council directive 77/799/EEC of 19 December 1977 concerning mutual assistance by 

the competent  authorities  of  the Member States  in  the field  of  direct  taxation...that 
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instrument  provides for ways of obtaining information comparable to  those existing 

between tax authorities at the national level” (Schumacker, para 45);

c) CFC clauses are compatible with EC Law if a CFC has the characteristics of “wholly 

artificial  arrangement”  (Cadbury-Schweppes,  paras  51  and  68;  cf.  ICI,  para  26; 

Lakhorst-Hohorst, para 37; M&S, para 57; Test Claimants in the Thin Cap Group, paras 

72 ff.);

d) “In  the  framework  of  DTC,  the  Member  States  are  at  liberty  to  determine  the 

connecting factors for the purposes of allocating powers of taxation” (Saint-Gobain, 

para 57; Gilly, para 30);

e) The fact that reciprocal rights and obligations apply only to persons resident in one of 

the  two Contracting  Member  States  is  an  inherent  consequence  of  bilateral  double 

taxation conventions (D, para 61; Test Claimants in Class IV, para 91).

2.5. Can facts be object of an Acte Clair? Consider for example, double deductibility of 

losses or the risk of tax avoidance. 

3. When does an Acte Clair in direct tax issues occur? 

3.1. According to the Cilfit judgment, a national court is relieved from the obligation to 

refer a case “where previous decisions of the court have already dealt with the point of law 

in question..., even though the questions at issue are not strictly identical”.
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a) Taking into account the cases that have been referred to the ECJ, it seems that in direct 

tax issues, the identity of the case is a condition for an Acte Clair, but such identity is 

very difficult to determine.

If you agree with this conclusion, can you justify it?

Consider, for example, taxes on inbound (Verkooijen, Manninen, Test claimants in the 

FII Group Litigation and Meilicke) and outbound dividends (Test Claimants in Class 

IV,  Denkavit  Internationaal);  equal  treatment  of  subsidiaries  and  permanent 

establishments  (Saint-Gobain  and  CLT-UFA);  the  principle  of  territoriality  (Futura 

Participations  and  Singer  and  M&S);  deductions  (Gerritse  and  Centro  Equestre  de 

Lezíria  Grande  Ld.ª);  inheritance  tax  on  non-residents  (Van  Hilten  and  Barbier). 

Consider other cases, if you want, for example, regarding deductibility of losses, tax 

exemptions, personal allowances).

b) Still departing from a), what do you think about the following issues?

I. Is it clear that allocation of powers and the methods adopted to eliminate economic 

double taxation make taxation  of  outbound dividends different  from taxation  of 

inbound dividends? 

II. Is it clear that allocation of profits and losses is different from determining whether 

currency losses are to be considered in the residence State? 
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III. Is it clear that free movement of capital involving third countries is not recognised if 

it overlaps with free movement of services or the right of establishment?

c) Does identity of a case in a direct tax matter imply simultaneous identity of the main tax 

elements: type of tax; tax subject; and concrete element of the tax base (the existence of 

a question on losses not being enough, thus being necessary, namely, to identify how 

the losses occurred – e.g. currency losses)?

d) If you do not agree that identity of a case is a condition precedent to reach an Acte Clair 

in  direct  tax  issues,  when  should  national  tax  courts  consider  that  “application  of 

Community law is without reasonable doubt in direct tax matters” necessary to reach an 

Acte Clair?

e) When should national tax courts rely on Article 10 of the EC Treaty and not refer to the 

ECJ? How many ECJ rulings are necessary to achieve the Acte Clair status? You may 

take as examples the cases mentioned in a) or others.

3.2. Does it make sense to say that as long as the ECJ accepts that (DTCs and) the domestic 

tax legislation distinguishes between resident  taxpayers  and non-resident  taxpayers,  and 

that the rules on the allocation of rights fall within the competence of the Member State, an 

Acte  Clair  seldom  occurs,  because  every  single  domestic  rule  differentiating  between 

resident and non-resident taxpayers has to be scrutinised?
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3.3. How can we try to render compatible the doctrine of the Acte Clair with the ECJ 

references to “in the present/current  state of the harmonization of direct  taxation in the 

Member States”?

3.4.  How  do  you  relate  the  concepts  of  “Acte  Clair”,  “Acte  Éclairé”,  “Acquis 

Communautaire” and settled case-law in direct tax issues?

3.5. In reaching an Acte Clair in direct taxation issues to what extent should/may we resort 

to other branches of EC tax law or EC law? Should/may we resort to indirect tax cases? 

Should/may we resort to social security cases? Would one direct tax ruling be enough to 

reach an Acte Clair,  if  there are supporting indirect  tax, social  security or non-tax law 

rulings?

3.6. What matters do you consider to be Acte Clair in the light of the ECJ Jurisprudence on 

direct taxation issues? Which matters do you consider not to be Acte Clair in the light of 

the ECJ Jurisprudence on direct taxation issues? Consider the following statements, and 

explain what are the common features and arguments underlying your answer:

f) Residents and non-residents are not, by definition, in comparable circumstances vis-à-

vis the State of Source of the income of the latter (vs. Biehl, Denkavit Internationaal).

g) Two non-residents  are  not,  by definition,  in  comparable  circumstances vis-à-vis  the 

State of Source of the income (D., Bujura, Denkavit Internationaal).
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h) A permanent establishment cannot be treated less favourably in the State of Source as 

its taxation is comparable to that of a subsidiary/local company resident therein (Avoir 

Fiscal, Commerzbank, Royal Bank of Scotland, Saint-Gobain, CLT-UFA, SA).

i) The “splitting tariff” and personal allowances have to be granted to “virtual residents” 

as persons who derive more than 90% of their income in the State of Source are in a 

comparable situation to that of residents therein (Werner vs. Schumacker, Wielockx).

j) It is not possible to reverse the burden of the proof, documentation or compliance on the 

taxpayer  (Futura  vs. Cadbury  Schweppes,  Test  Claimants  in  the  Thin  Cap  Group 

Litigation).

k) An EU national with a significant degree of control or influence over a company of 

another Member State may claim EC Treaty protection under both Art. 43 and Art. 56, 

whereas minority shareholders are entitled to protection under Art. 56 only (Bouanich, 

X AB, Y AB, Baars, Metallgesellschaft).

l) Thin capitalization rules applied vis-à-vis other EU Member States are an unjustifiable 

discrimination under EC Law (Lankhorst-Hohorst  vs. Test Claimants in the Thin Cap 

Group Litigation).

m) It  is  not  possible  to  have  different  methods  for  determining  the  taxable  income of 

residents and non-residents without a permanent establishment in the State of Source 

(Gerritse vs. Centro Equestre vs. Scorpio).
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n) A company lacking  material  and human presence  in  a  Member  State  is  entitled  to 

protection under the EC Treaty (Centros; Case C-23/93 TV10 SA  vs. Commissariaat 

voor de Media; on the one hand vs. Cadbury Schweppes; Case C-221/89, The Queen 

vs. Secretary of State for Transport, ex parte Factortame Ltd and others; Case C-404/98, 

Josef Plum  vs. Allgemeine Ortskrankenkasse Rheinland; Case C-202/97, Fitzwilliam 

Executive Search Ltd vs. Bestuur van het Landelijk Instituut Sociale Verzekeringen, on 

the other hand).

o) At the present state of the harmonisation of direct taxation both capital import neutrality 

(CIN)  and  the  exemption  method,  under  which  the  investors  of  the  Home  State  / 

Residence State are taxed under the conditions of the Host States / Source States, as 

well  as the capital  export neutrality  (CEN) and the credit  method,  under  which the 

investors of the Home State / Residence State are not only taxed under the conditions of 

the Host States / Source States, but also under those of the Home State / Residence 

State are compatible with EC Law, in the light of the principle of mutual recognition of 

tax systems (Avoir fiscal, Asscher, Eurowings, Skandia  vs.  Test Claimants in the FII 

Group Litigation and AG Opinion in Columbus Container Services).

p) The effective fiscal supervision justification for discriminations under EC Law is still 

valid  under  the  jurisprudence  of  the  ECJ  (Cassis  de  Dijon  vs. Futura  vs. Cadbury 

Schweppes and Scorpio).
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q) The  tax  cohesion  justification  for  discriminations  under  EC Law as  applied  in  the 

Bachmann Case is no longer valid under the jurisprudence of the ECJ (Bachmann; Case 

C-300/90, Commission of the European Communities vs. Kingdom of Belgium; on the 

one  hand  vs.  Wielockx,  Svensson/Gustavsson,  ICI,  Eurowings,  Baars,  Verkooijen, 

Danner, Lankhorst-Hohorst, Skandia, on the other hand).

4. What role do the so-called “relevant objective elements apt to justify a restriction to 

a fundamental freedom or a discriminatory treatment”, resulting from a direct tax 

regime, play?

4.1.Are they legal arguments contributing to an Acte Clair?

4.2.Or, on the contrary, do they constitute an obstacle to the existence of an Acte Clair in 

direct tax issues, because they imply a case-by-case analysis?

4.3.Does the answer to 4.1. and 4.2. differ in accordance with the applicable justification 

principle?

In order to answer the previous questions, consider the following arguments.

a) “Fictious  establishments  not  carrying  out  any  genuine  economic  activities  in  the 

territory of the host Member States” (para 68 of the Cadbury-Schweppes decision); the 

danger of “double deductibility of losses” or the risk of tax avoidance if the losses were 

not taken into account in the Member State in which the subsidiary is established (para 
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43 of the M&S decision). Which elements of these justification arguments might one 

day become Acte Clair?

b) The “effectiveness of fiscal supervision” as constituting an overriding requirement of 

general  interest  capable  of  justifying  a  restriction  on  the  exercise  of  fundamental 

freedoms guaranteed by the Treaty. 

c) In the Tallota Case, the ECJ considered in para 36 that “the difficulties of a practical 

nature  on which the  Belgian  Government  relies  apply in  the  same way to  resident 

taxpayers and, as appears from paragraph 29, it is open to the Member State concerned, 

on the basis of Directive 77/799, to enter into an exchange of information with other 

Member States”; and the Court concluded in para 37, “that the need to guarantee the 

effectiveness of fiscal supervision does not justify a difference in treatment, and the 

treatment applied to non resident taxpayers must therefore be identical to that provided 

for resident taxpayers”.  However the AG was not convinced of the effectiveness of 

existing tax controls offered by the procedures provided by Directive 77/799 (paras 88-

90 of the AG Opinion). 

Is it clear that Directive 77/799 always guarantees the effectiveness of fiscal supervision 

and  therefore  this  may  not  (ever)  justify  a  less  favourable  tax  treatment  of  non-

residents?  Or  does  the  effectiveness  of  fiscal  supervision  require  a  case-by-case 

judgement?
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d) If it is clear that the loss of revenue does not constitute a justification, why do Member 

States insist on the argument? Could this argument be connected with the “effectiveness 

of fiscal controls”, or with the “temporal effects of a decision”?

e) Whereas cohesion in the Bachmann Case was clearly used as a justification principle, 

the  “new”  argument  of  cohesion  developed  since  the  Opinion  of  AG  Kokott  in 

Maninnen and the Opinion of AG Poiares Maduro in M&S seems not to be used as a 

pure justification principle (if we may understand it as a justification principle at all – 

See also para 45 and 46 of M&S decision), but in the context of preserving allocation of 

powers. 

Is it clear that cohesion and integrity of a tax system justifies measures restricting the 

Community freedoms (“[t]he function performed by fiscal cohesion is the protection of 

the integrity of the national tax systems provided that it does not impede the integration 

of those systems within the context of the internal market” – para 66 of AG Poiares 

Maduro in M&S Case)?

Or  are  cohesion  and  integrity  arguments  only  valid,  while  there  is  no  direct  tax 

harmonisation concerning the tax base?

What role does cohesion play as a justification principle in the Acte Clair doctrine?
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f) The principle of proportionality as a general principle of a legal order governed by the 

rule  of  law  requires  a  casuistic  analysis  by  the  ECJ.  Will  this  principle  act  as  an 

inevitable obstacle to an Acte Clair in direct tax issues?

5.  Consequences  of  the  Acte  Clair  doctrine  for  the  national  courts  and  temporal 

effects of an ECJ decision

5.1.  The fact  that  the recent  ECJ decisions have been accepting justifications  for a tax 

treatment incompatible with EC Law makes the ECJ decision less clear for the national 

courts. Do you agree?

5.2. Could the national courts still refer to the ECJ when implementing their decision? Or is 

the  final  evaluation  of  compatibility  of  domestic  tax  law  with  EC  Law,  by  way  of 

developing the arguments of the ECJ under the exclusive competence of the national court? 

Take a) and b) into account:

a) Consider implementation of M& S regarding the following matters: what happens if the 

subsidiary  in  the  following  years  does  not  have  enough  profits  to  compensate  the 

losses?  Which  Member  State  legislation  is  relevant  for  determining  the  amount  of 

losses? Which deadline for carry-forward of losses applies? When does the deadline 

begin to apply?

b) Consider the implementation of Test Claimants in the Thin Cap Group Litigation:
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According to the ECJ, para 92, “Article 43 EC precludes legislation of a Member State 

which restricts the ability of a resident company to deduct, for tax purposes, interest on 

loan finance granted by a direct or indirect parent company which is resident in another 

Member  State  or  by  a  company  which  is  resident  in  another  Member  State  and  is 

controlled by such a parent company,  without imposing that restriction on a resident 

company which has been granted loan finance by a company which is also resident, 

unless,  first,  that  legislation  provides  for  a  consideration  of  objective  and  verifiable 

elements  which  make  it  possible  to  identify  the  existence  of  a  purely  artificial 

arrangement,  entered into for tax reasons  alone,  and allows taxpayers  to  produce,  if 

appropriate and without being subject to undue administrative constraints, evidence as to 

the commercial justification for the transaction in question and, secondly, where it is 

established that  such an arrangement  exists,  such legislation  treats  that  interest  as  a 

distribution only in so far as it exceeds what would have been agreed upon at arm’s 

length”. (The underlying is ours).

And according to para 124: “it should be made clear that, in order to determine the loss 

or damage for which reparation may be granted, the national court may inquire whether 

the injured person showed reasonable diligence in order to avoid the loss or damage or 

limit its extent and whether, in particular, he availed himself in time of all  the legal 

remedies available to him (Brasserie du Pêcheur and Factortame, paragraph 84)”.

5.3.  Could your  competent  national  court  implement  a  decision similar  to  M&S in the 

absence of previous domestic legislation clarifying the due conditions? 
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5.4. Are the above two situations (regarding M&S and Test Claimants in the Thin Cap 

Group Litigation cases) different from the one regarding the reinvestment of capital gains 

arising from the sale of a home in Sweden in the purchase of real property situated in 

Portuguese territory, intended for the taxable person’s own and permanent residence (See 

cases Commission vs. Portuguese Republic, C-345/06 and Commission vs. the Kingdom of 

Sweden, C-104/06)?

5.5. Consider para 35 of the ECJ in the Meilicke Case: “It is only exceptionally that, in 

application of a general principle of legal certainty which is inherent in the Community 

legal order, the Court may decide to restrict the right to rely upon a provision, which it has 

interpreted, with a view to calling in question legal relations established in good faith (see, 

in  particular,  Case  C-104/98  Buchner  and  Others [2000]  ECR  I-3625,  para  39,  and 

Linneweber and Akritidis, cited above, paragraph 42)”.

What role does the principle of legal certainty play in EC Direct Tax Law in connection 

with settled-case law and with the temporal effects of a decision?

5.6. In the above-mentioned para 35, the ECJ seems to limit the application of the principle 

of legal certainty to situations where a common interpretation of EC Law, both from the 

taxpayer’s and the tax administration’s side, occurs.

On the other hand, in para 34 the ECJ confirms that its decisions are, as a rule, to be applied 

“by the courts even to legal  relationships  which arose and were established before the 

judgment  ruling  on  the  request  for  interpretation,  provided  that  in  other  respects  the 
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conditions  for  bringing  a  dispute  relating  to  the  application  of  that  rule  before  the 

competent  courts are satisfied (see,  in  particular,  Case C-347/00  Barreira Pérez [2002] 

ECR I-8191,  paragraph 44,  and Joined Cases  C-453/02 and C-462/02  Linneweber  and 

Akritidis [2005] ECR I-1131, paragraph 41)”.

This also seems to be connected to the existence of settled case-law – or an Acte Eclairé 

(see para 38).

Does an Acte Eclairé confer legal certainty on the temporal effects of a judgment although 

the ECJ did not expressly mention it?

5.7. What role may the “danger of serious financial consequences” for a Member State play 

in  the  temporal  effects  of  an  ECJ  decision  that  declares  a  domestic  or  TT  provision 

incompatible with the EC Law?

6. Damages and liabilities 

Consider para 51 of the Köbler Case: “As to the conditions to be satisfied for a Member 

State to be required to make reparation for loss and damage caused to individuals as a result 

of breaches of Community law for which the State is responsible, the Court has held that 

these  are  threefold:  the  rule  of  law  infringed  must  be  intended  to  confer  rights  on 

individuals; the breach must be sufficiently serious; and there must be a direct causal link 

between  the  breach  of  the  obligation  incumbent  on  the  State  and  the  loss  or  damage 

sustained by the injured parties”. 
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6.1. The ECJ has recognised that the first condition is fulfilled where there is a breach of a 

fundamental right – See paras 23 and 54 of the Brasserie du Pêcheur and Factortame, para 

211 of the Test Claimants in the FII Group Litigation, and para 116 of the Test Claimants 

in the Thin Cap Group. 

However,  as  the  ECJ case-law stands,  the  second and third  conditions  will  seldom be 

fulfilled in direct tax matters. Do you agree?

6.2. According to the ECJ, “a breach ...will clearly be sufficiently serious if it has persisted 

despite a judgment finding the infringement in question to be established, or a preliminary 

ruling or settled case-law of the Court on the matter from which it is clear that the conduct 

in question constituted an infringement” (Test Claimants in the Thin Cap Group, para 120, 

Test Claimants in the FII Group Litigation, para 214). 

Do you  consider  this  second condition fulfilled in the Test  Claimants  in  the Thin Cap 

Group Case or in the Test Claimants in the FII Group Litigation Case? Or in other direct 

tax cases?

6.3.  According  to  the  ECJ  in  the  Köbler  Case,  “State  liability  for  an  infringement  of 

Community  law by a  decision of  a  national  court  adjudicating  at  last  instance  can be 

incurred  only  in  the  exceptional  case  where  the  court  has  manifestly  infringed  the 

applicable law” (para 53; see para 56).  And further according to the ECJ, in para 121, of 

Test  Claimants  in  the  Thin  Cap  Group  Case,  “in  a  field  such  as  direct  taxation,  the 
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consequences arising from the freedoms of movement guaranteed by the Treaty have been 

only gradually made clear”.

What meaning can, in respect of direct taxation, be attributed to the conditions “manifest 

infringement of applicable law” and “clarity and precision of the rule infringed”?

6.4. Explain how can the following conditions in para 55 the Köbler Case be applied to 

direct tax cases: 

 intentional infringement of the EC rule;

 the error of law must be inexcusable. 

6.5. According to your opinion, what factors should be relevant to determine whether a 

breach of Community law is “sufficiently serious”?

6.6. In which ECJ cases regarding direct taxes, do you consider to be/to have been a direct 

causal link between the breach of the obligation incumbent on the State and the loss or 

damage sustained by the injured parties?

6.7. Is it possible that your State can incur liability regarding infringement by direct tax law 

of EC fundamental freedoms under less strict conditions than those required by the ECJ, on 

the basis of your national law? 

25

mailto:ideff@fd.ul.pt
http://www.ideff.pt/


 Sponsors:

Sponsors:

Instituto de Direito Económico, Financeiro e Fiscal
Faculdade de Direito da Universidade de Lisboa
Alameda da Universidade 1649-014 Lisboa
www.ideff.pt * ideff@fd.ul.pt
Tel. (+351) 217 962 198

6.8. What role does legal  certainty play in respect of compensation of the taxpayer  for 

damages and liabilities?

7.  The  interpretation  of  the  Acte  Clair  Doctrine  by  the  Tax Administrations  and 

Courts in the EC Member States

7.1. Could you provide a general view in relation to the average number and type of cases 

referred by your national courts to the ECJ for preliminary ruling, in recent years? Is it 

possible to find any lines of evolution in relation to these points? 

7.2. Could you provide a brief description about the way your  national supreme courts 

understand and apply the notion of Acte Clair? 

7.3. Could you provide a general view, covering recent years,  in relation to the average 

number and type of cases in which your national supreme tax court(s) did not refer to the 

ECJ for a preliminary ruling by following the Acte Clair doctrine?

7.4. Do your national supreme tax court(s) proceed to a detailed justification of the reasons 

underlying decisions taken not to refer to the ECJ for a preliminary ruling, in cases in 

which EC law is at stake?

7.5. Are there examples of cases in which your national supreme tax court(s) made use of 

the Acte Clair doctrine, not referring to the ECJ for a preliminary ruling, which might be 

driven by protection of national revenue or anti-abuse concerns?
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7.6. Do the principles of proportionality and of subsidiarity justify a strengthening of the 

Acte Clair doctrine?

7.7.  Does  the  Acte  Clair  doctrine  increase  the  powers  of  national  courts  to  appreciate 

whether national measures that could hinder EU Treaty freedoms are justified and to test 

national measures in light of the principle of proportionality?

7.8. Does the Acte Clair doctrine represent, for national courts, an instrument likely to be 

used for the protection of the cohesion of the national tax system?

7.9. Does the Acte Clair doctrine represent, in practice, a shift, in favour of national courts, 

of the ultimate power of interpretation of European Law?  

7.10. How to make use of the existence of Community precedent (situation "identical to a 

question on which the ECJ has already ruled") as an exception to the obligation to refer, in 

face of the (apparent) oscillations of the ECJ case law regarding some aspects?    

7.11. Are there any examples of the interpretation of the Acte Clair Doctrine by the Tax 

Administration of your country? If so please comment on them.

7.12. Provide a critical comment on the doctrine of the Acte Clair in direct tax issues and 

suggest how should Article 234 of the EC Treaty be interpreted regarding direct tax issues.
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