
EFTA Court concludes Norwegian legislation on maximum credit allowance for tax paid in a 
foreign State incompatible with EEA Agreement (Seabrokers)
On 7 May 2008, the EFTA Court rendered its decision in the Seabrokers case (E-7/07) concerning the 
compatibility of the Norwegian legislation on maximum credit allowance for tax paid in a foreign State 
with Article 4 EEA on prohibition of discrimination on grounds of nationality, Article 31 EEA on the 
freedom of establishment and Article 40 EEA on the free movement of capital in the EEA (i.e. The EU, 
Norway, Iceland and Liechtenstein).

Seabrokers AS is a Norwegian private limited company which operates a real  estate business in 
Norway through a parent company and five subsidiaries there. Seabrokers AS also has a branch in 
the UK, whose only business activity is ship broking, with no significant investment in real property 
and low debt interest costs. The two units, i.e. the real estate business in Norway and the ship broking 
business in the UK, are operated separately, both with regard to the nature and to the location of the 
business  activities.  Seabrokers  AS used  the  direct  method  in  its  accounts  and  tax  declarations, 
meaning that tax deductible expenses, both debt interest and group contributions, were declared in 
the country where the expenses arose and were spent. In the income year 2002, Seabrokers AS’ net 
income from the branch in  the UK was taxed there  at  a  rate  of  30%, and in  its  Norwegian tax 
declaration for the same income year, Seabrokers AS claimed a credit allowance corresponding to the 
tax paid in the UK. By decision of 13 February 2004, the Stavanger Tax Assessment Office, reduced 
the credit allowance for tax paid in the UK, based on an exception under the Norwegian legislation 
and hereby, debt interest expenses and group contributions were apportioned in accordance with the 
principle  of  net  income taxation.  After  appealing to the Higher Assessment  Appeal  Board,  which 
upheld the decision of the Tax Assessment Office, Seabrokers AS filed a lawsuit before Stavanger 
tingrett, which in turn referred the case for a preliminary ruling to the EFTA Court.

Under the disputed Norwegian legislation, a maximum credit allowance for tax paid in a foreign State 
is calculated at 28% of the taxpayer’s net income in the host State after deduction of a portion of 
expenses such as debt interest, proportionate to the part of the global net income derived in the host 
State. Provided that the taxpayer has income taxable in the host State, every increase in debt interest 
expenses will  reduce the maximum allowance granted to offset tax levied in the host State. As a 
result, a taxpayer may, as in the case at hand, be left with having paid more tax in the host State than 
that compensated by Norway in credit allowance. This is so if the host State does not allow deduction 
of the expenses in question when it calculates the taxable base of the taxpayer’s income. This may 
occur even if the tax rate in the host State is the same as, or lower than, in Norway. That depends on 
the amount of the expenses and the amount of the net income in the host State relative to the global 
net income. Furthermore, in the case at hand, a part of group contributions made from Seabrokers AS 
to two of its subsidiaries in Norway was apportioned to the income of its branch in the UK. As a result, 
Seabrokers AS was, in effect, not able to deduct from its total taxable income the same amount in 
group contributions as if it had conducted all its business in Norway.

The EFTA Court noted that the case at hand should be analyzed exclusively under the scope of the 
freedom of establishment under Article 31 EEA, as it concerned the situation where a company in one 
EEA State (the home State) established a branch in another EEA State (the host State) through which 
it ran a part of its business. The EFTA Court concluded that a company conducting all its business in 
its  home  State  and  having  all  its  debt  interest  expenses  linked  to  that  State,  and  a  company 
conducting its business in its home State and through a branch in another EEA State (the host State) 
but having all its debt interest expenses linked to the home State, are in a comparable situation with 
respect to these expenses. Thus, they should be given the same tax treatment in the home State with 
respect to these expenses, which is not guaranteed by the Norwegian rules at issue. It follows that 



when calculating the maximum credit allowance, the attributing of expenses, such as debt interest, 
related solely to a taxpayer’s business in the home State to the income of a branch situated in another 
EEA State constitutes an unjustified restriction within the meaning of Article 31 EEA. 

The EFTA Court also noted that, under the disputed legislation, group contributions are deducted from 
the taxable income of the donor and added to the taxable income of the recipient, provided that both 
companies are subject to Norwegian fiscal jurisdiction. Such a system of intra group financial transfers 
generally serves the purpose of mitigating tax disadvantages within a group of companies, by allowing 
them to  balance  out  their  profits  and losses.  A Norwegian  company which establishes  a  branch 
abroad will  suffer a disadvantage if  it  is not able to deduct  from its income in Norway the same 
amount of expenses that it could have deducted had it not exercised its freedom of establishment. 
Such a disadvantage results  from the manner  in  which the national  tax provisions at  issue treat 
expenses linked to the business in Norway, i.e. as partially attributable to the branch. This difference 
in tax treatment is liable to discourage Norwegian companies from creating, acquiring or maintaining a 
branch in another EEA State. The EFTA Court therefore concluded that the Norwegian rules at issue 
constitute an unjustified restriction within the meaning of Article 31 EEA insofar as they attribute a 
portion  of  group  contributions  made to  other  companies  under  Norway’s  fiscal  jurisdiction  to  the 
income earned through a branch situated in another EEA State, when calculating the maximum credit 
allowance.
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